
57 

Federal Acquisition Regulation 3.705 

(b) Subsection 27(e)(3) of the Office of 
Federal Procurement Policy Act (41 
U.S.C. 423) (the OFPP Act), as amend-
ed, requires a Federal agency, upon re-
ceiving information that a contractor 
or a person has engaged in conduct 
constituting a violation of subsection 
27 (a) or (b) of the OFPP Act, to con-
sider recission of a contract with re-
spect to which— 

(1) The contractor or someone acting 
for the contractor has been convicted 
for an offense punishable under sub-
section 27(e)(1) of the OFPP Act; or 

(2) The head of the agency, or des-
ignee, has determined, based upon a 
preponderance of the evidence, that the 
contractor or someone acting for the 
contractor has engaged in conduct con-
stituting such an offense. 

[51 FR 27116, July 29, 1986, as amended at 62 
FR 232, Jan. 2, 1997] 

3.704 Policy. 

(a) In cases in which there is a final 
conviction for any violation of 18 
U.S.C. 201–224 involving or relating to 
contracts awarded by an agency, the 
agency head or designee shall consider 
the facts available and, if appropriate, 
may declare void and rescind con-
tracts, and recover the amounts ex-
pended and property transferred by the 
agency in accordance with the policies 
and procedures of this subpart. 

(b) Since a final conviction under 18 
U.S.C. 201–224 relating to a contract 
also may justify the conclusion that 
the party involved is not presently re-
sponsible, the agency should consider 
initiating debarment proceedings in ac-
cordance with subpart 9.4, Debarment, 
Suspension, and Ineligibility, if debar-
ment has not been initiated or is not in 
effect at the time the final conviction 
is entered. 

(c) If there is a final conviction for an 
offense punishable under subsection 
27(e) of the OFPP Act, or if the head of 
the agency, or designee, has deter-
mined, based upon a preponderance of 
the evidence, that the contractor or 
someone acting for the contractor has 
engaged in conduct constituting such 
an offense, then the head of the con-
tracting activity shall consider, in ad-
dition to any other penalty prescribed 
by law or regulation— 

(1) Declaring void and rescinding con-
tracts, as appropriate, and recovering 
the amounts expended under the con-
tracts by using the procedures at 3.705 
(see 3.104–7); and 

(2) Recommending the initiation of 
suspension or debarment proceedings 
in accordance with subpart 9.4. 

[51 FR 27116, July 29, 1986, as amended at 62 
FR 232, Jan. 2, 1997; 67 FR 13063, Mar. 20, 2002] 

3.705 Procedures. 
(a) Reporting. The facts concerning 

any final conviction for any violation 
of 18 U.S.C. 201–224 involving or relat-
ing to agency contracts shall be re-
ported promptly to the agency head or 
designee for that official’s consider-
ation. The agency head or designee 
shall promptly notify the Civil Divi-
sion, Department of Justice, that an 
action is being considered under this 
subpart. 

(b) Decision. Following an assessment 
of the facts, the agency head or des-
ignee may declare void and rescind 
contracts with respect to which a final 
conviction has been entered, and re-
cover the amounts expended and the 
property transferred by the agency 
under the terms of the contracts in-
volved. 

(c) Decision-making process. Agency 
procedures governing the voiding and 
rescinding decision-making process 
shall be as informal as is practicable, 
consistent with the principles of funda-
mental fairness. As a minimum, how-
ever, agencies shall provide the fol-
lowing: 

(1) A notice of the proposed action to 
declare void and rescind the contract 
shall be made in writing and sent by 
certified mail, return receipt re-
quested. 

(2) A thirty calendar day period after 
receipt of the notice, for the contractor 
to submit pertinent information before 
any final decision is made. 

(3) Upon request made within the pe-
riod for submission of pertinent infor-
mation, an opportunity shall be af-
forded for a hearing at which witnesses 
may be presented, and any witness the 
agency presents may be confronted. 
However, no inquiry shall be made re-
garding the validity of a conviction. 

(4) If the agency head or designee de-
cides to declare void and rescind the 
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contracts involved, that official shall 
issue a written decision which— 

(i) States that determination; 
(ii) Reflects consideration of the fair 

value of any tangible benefits received 
and retained by the agency; and 

(iii) States the amount due, and the 
property to be returned, to the agency. 

(d) Notice of proposed action. The no-
tice of the proposed action, as a min-
imum shall— 

(1) Advise that consideration is being 
given to declaring void and rescinding 
contracts awarded by the agency, and 
recovering the amounts expended and 
property transferred therefor, under 
the provisions of 18 U.S.C. 218; 

(2) Specifically identify the contracts 
affected by the action; 

(3) Specifically identify the offense or 
final conviction on which the action is 
based; 

(4) State the amounts expended and 
property transferred under each of the 
contracts involved, and the money and 
the property demanded to be returned; 

(5) Identify any tangible benefits re-
ceived and retained by the agency 
under the contract, and the value of 
those benefits, as calculated by the 
agency; 

(6) Advise that pertinent information 
may be submitted within 30 calendar 
days after receipt of the notice, and 
that, if requested within that time, a 
hearing shall be held at which wit-
nesses may be presented and any wit-
ness the agency presents may be con-
fronted; and 

(7) Advise that action shall be taken 
only after the agency head or designee 
issues a final written decision on the 
proposed action. 

(e) Final agency decision. The final 
agency decision shall be based on the 
information available to the agency 
head or designee, including any perti-
nent information submitted or, if a 
hearing was held, presented at the 
hearing. If the agency decision declares 
void and rescinds the contract, the 
final decision shall specify the 
amounts due and property to be re-
turned to the agency, and reflect con-
sideration of the fair value of any tan-
gible benefits received and retained by 
the agency. Notice of the decision shall 
be sent promptly by certified mail, re-
turn receipt requested. Rescission of 

contracts under the authority of the 
Act and demand for recovery of the 
amounts expended and property trans-
ferred therefor, is not a claim within 
the meaning of the Contract Disputes 
Act of 1978 (CDA), 41 U.S.C. 601–613, or 
part 33. Therefore, the procedures re-
quired by the CDA and the FAR for the 
issuance of a final contracting officer 
decision are not applicable to final 
agency decisions under this subpart, 
and shall not be followed. 

[51 FR 27116, July 29, 1986, as amended at 62 
FR 232, Jan. 2, 1997] 

Subpart 3.8—Limitations on the 
Payment of Funds to Influence 
Federal Transactions 

SOURCE: 55 FR 3190, Jan. 30, 1990, unless 
otherwise noted. 

3.800 Scope of subpart. 

This subpart prescribes policies and 
procedures implementing section 319 of 
the Department of the Interior and Re-
lated Agencies Appropriations Act, 
Pub. L. 101–121, which added a new sec-
tion 1352 to title 31 U.S.C., entitled 
‘‘Limitation on use of appropriated 
funds to influence certain Federal con-
tracting and financial transactions’’ 
(the Act). 

3.801 Definitions. 

Agency, as used in this section, 
means an executive agency as defined 
in 2.101. 

Covered Federal action, as used in this 
section, means any of the following 
Federal actions: 

(a) The awarding of any Federal con-
tract. 

(b) The making of any Federal grant. 
(c) The making of any Federal loan. 
(d) The entering into of any coopera-

tive agreement. 
(e) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 

Indian tribe and tribal organization, as 
used in this section, have the meaning 
provided in section 4 of the Indian Self- 
Determination and Education Assist-
ance Act (25 U.S.C. 450B) and include 
Alaskan Natives. 
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